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Abstract

This essay argues that the thief, a liminal figure that haunts the boundary of
political membership and the border between the law of reason and the law
of beasts, drives Locke’s accounts of the foundation of the commonwealth
and the right to rebellion in the Second Treatise of Government. Locke’s po-
litical theory is best read through punishment as a theory of subject forma-
tion, which relies on an unstable concept of proportionality to produce this
liminal figure in order to secure the member as a “stable” political subject.
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Nathaniel Hawthorne opens The Scarlet Letter writing, “The founders of a
new colony, whatever Utopia of human virtue and happiness they might orig-
inally project, have invariably recognized it among their earliest practical
necessities to allot a portion of the virgin soil as a cemetery, and another
portion as the site of a prison.”' The seeming inevitability of punishment, as
certain as human mortality, pervades not only Hawthorne’s text but also the
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cannon of political theory, especially in its social contractarian modes. Pun-
ishment is, as David Garland argues, “a distinctive social institution which, in
its routine practices, somehow contrives to condense a whole web of social
relations and cultural meanings,” making it akin to a “total social fact.”” It has
rightly become an increasingly useful lens through which to understand the
subtleties of our political history, our present, and our practices.

Contemporary theory has, for quite some time now, taken punishment and
its fellow travelers as centrally important to the study of political life, as a
few brief (and controversial) examples can illustrate. Michel Foucault, fol-
lowing thinkers as diverse as Nietzsche, Durkheim, and Bentham, powerfully
demonstrates both the centrality and mutability of punitive power in moder-
nity in Discipline and Punish, and continues this work in his public lectures.’
Giorgio Agamben’s scathing critique of contemporary liberal and democratic
politics relies on an archaeology of “criminal” figures and their punishments.*
The outlaw and bandit are merely early-modern instances of the paradigm of
the homo sacer, a figure that effectively draws the boundaries of membership
of a political community as one who may be killed without being murdered.
Punishment, Agamben insists, is the paradigmatic form of sovereign violence
within the commonwealth, linking those being punished and the sovereign,
blurring the distinction between the natural and the social by each asserting a
right to others as a bare life, living both inside and outside of the law. Jacques
Derrida, a critic of both Agamben and Foucault, spent the final six years of
his life lecturing on questions of crime and punishment, specifically focusing
on the death penalty, the pardon, perjury, and ultimately, the notion of sover-
eignty itself. Derrida’s readings of Rousseau and Hobbes track the analogical
linking of the beast and the sovereign through the looming spectre of the
bandit, who like a wolf approaches without being seen, marking out the
boundaries of the political community through a conceptual blurring of those
very boundaries. “Rogue states,” he claims, are figured as delinquents, crimi-
nals, and those that behave “like brigands, like highway robbers or like vul-
gar rapscallions who just do as they feel.””

European thinkers are not alone in turning to criminal figures and punitive
concepts. Within American political theory, Judith Shklar compares herself to
the great liberal “reformers” of punishment, arguing that the central state
cruelty that must be guarded against is the state’s abuse of the criminal justice
system.’ Liberalism is subtended by this persistent fear of state power, the
ultimate form of which is nowhere more clear than in the state’s ability to
punish. Going further, Keally McBride describes the ways that liberalism in
particular relies on punishment to establish itself as a political order. As she
puts it, “Because liberalism is based upon abstractions such as the social
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contract, natural rights, and even personhood that have no empirical referent,
it has from the very start relied upon practices of punishment to make these
terms operable.”’

Even if we are not swayed by such diverse accounts, there is surely merit
in rereading the canon of political theory from the perspective of punish-
ment and, in particular, through the organizing figurations used in those
works. This essay takes up this task and asks, quite simply, what can we
learn by reading John Locke’s Second Treatise of Government from the
point of view of punishment?® By carefully following the figures of the
Second Treatise, most notably the thief, I argue that reading the Second
Treatise from the perspective of punishment not only provides insights into
the text’s accounts of political foundation and rebellion, but also shows us
that Locke manages punishment by producing criminal figures in contradis-
tinction to innocent members.

I am hardly the first to take the question of punishment in the Second
Treatise as an object of analysis. The right to punish is routinely explored
by readers of Locke interested in natural law and natural right.” These
accounts, however, tend to read punishment as subordinate to other key terms
in Locke’s lexicon, such as freedom, right, or equality. Punishment is at best
illustrative of these ideas or at worst a deeply confusing mess to be either
resolved or ignored.'” Authors who afford punishment a central or integral
place in their readings of Locke (most notably Simmons, Von Leyden, and
Ashcraft) nevertheless strive to reduce the problematic character of punish-
ment in Locke’s thought as much as possible."' In general, they spend rela-
tively little time on the important role that proportionality plays in Locke’s
account, and even less on the figure of the thief in his rhetoric.'

I depart from most readers of Locke by arguing that it is because of pun-
ishment s instability that Locke is able to put it to such powerful and produc-
tive use, motivating the formation of the commonwealth and justifying the
right of rebellion. The interpretive power of Locke’s theory of punishment
stems from making sense of its confusing and unstable qualities without try-
ing to resolve them definitively. Locke’s account of punishment is fascinating
in how it reveals an inherently unstable and excessive quality of punishment
itself, and it shows that the task of civil society is not to eradicate this excess
but rather to manage and use it productively. Locke is conscious of the prob-
lem that punishment presents, and responds to it not by “fixing” or “solving”
it but instead putting it to use. That is, punishment does its foundational and
definitional work not through its perfection as a practice but through its
excesses and instability.
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Specifically, Locke uses punishment to produce relatively stable subjects
as a means of managing that excess and instability. I argue that the creation of
a subject capable of entering into a social compact and for whom full member-
ship is possible requires the production of a figure that carries the burden of
danger and irrationality. The argument of the Second Treatise relies on the
figuration of criminal kinds as a source of physical and ontological threat, and
constructs them as persons who, along with the “savages” of North America,
generate a space between animals and “reasonable” persons. Locke’s account
of the foundation of the commonwealth and the right to rebellion are driven by
the liminal figures that haunt the boundaries of membership and the border
between the law of reason and the law of beasts, the human and the animal.
Ultimately, the traces of this work are visible in the terms of animality and
existential threat that pervade Locke’s descriptions of tyrants, criminals, and
all those persons who are degenerates, those homini sacri who manage the
inside and outside by simultaneously marking and obscuring its boundary."” It
is our task to be attentive to what these figures can tell us.

Punishing Thieves

The right to punish, shared by all in the State of Nature to “preserve the innocent
and restrain offenders” (§7), is explicitly a limited right for Locke. The natural
requirement of proportionality is established early in the Second Treatise:

In the State of Nature, one Man comes by a Power over another; but yet
no Absolute or Arbitrary Power, to use a Criminal when he has got him
in his hands, according to the passionate heats, or boundless extrava-
gancy of his own Will, but only to retribute him, so far as calm reason
and conscience dictates, what is proportionate to his Transgression,
which is so much as may serve for Reparation and Restraint (§8).

This “strong principle of limitation,” as Waldron describes it, means that
punishment is constrained in reference to the specific transgression of the
law in both the terms of retributive justice and utilitarian deterrence theory,
limited in effect by its purposes (deterrence, recompense, and incapacitation)
and its extent (only so much as to satisfy these purposes).'* The proportionality
requirement is on its face a strong constraint, directly limiting the punitive
response even though the criminal has, according to Locke, revealed him-
self' to be so radically dangerous as to be no longer a fully rational human
(§8). The death penalty is permissible not because of a simple symmetry



62 Political Theory 40(1)

(akin to the lex talionis), but because there is no possibility of recompense for
death, and a murderer continues to be dangerous to others (§11).

Immediately after opening the door to the death penalty, Locke restates the
proportionality requirement in even stronger terms:

By the same reason, may a Man in the State of Nature punish the
lesser breaches of that Law? It will perhaps be demanded, with death?
I answer, Each Transgression may be punished to that degree, and
with so much Severity as will suffice to make it an ill bargain to the
Offender, give him cause to repent, and terrifie others from doing the
like (§12).

This articulation of punishment—proportional, based in natural right, justi-
fied by retribution (in the sense of reparation and recompense) and deter-
rence, and rooted in claims of a natural moral universe in which justice and
right exist in full force even prior to the presence of a political order—
characterizes both Locke’s view and the bulk of commentary about Lockean
punishment. If punishment can include the death penalty, it only extends to
the most egregious crimes, since Locke goes out of his way (in §12) to insist
that punishment must be proportionate to some specific quality about the
offender’s assessment of the relative gains of crime, his desire to repent, and
the fears of others in society.

The rearticulation of a limited right to punish in §12 begins to shift the
measure of proportion from transgression to transgressor. What will count as
sufficient reparation and restraint for a transgression, given the rephrasing
quoted above in §12, cannot be determined without reference to what fits a
particular transgressor. This determination requires a certain kind of knowl-
edge about the transgressor, a knowledge that will be especially suspect in the
absence of a commonwealth, and which is grounded only through the attempt
to stabilize the unstable right to punish.'® Locke’s logic of proportion is meant
to impose a meaningful constraint on punishment and this constraint is
“founded on the Law of Nature,” and therefore knowable through reason.'’

Within only a few sections of his statement of proportionality, Locke nev-
ertheless insists that it is “Lawful for a Man to kill a Thief, who has not in the
least hurt him, nor declared any design upon his Life, any farther then by the
use of Force, so to get him in his Power, as to take away his Money, or what
he pleases from him” (§18). In §19, he affirms this right: “Thus a Thief, whom
I cannot harm but by appeal to the Law, for having stolen all that I am worth,
I may kill, when he sets on me to rob me.”"®
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Is theft not a “lesser breach” of the law than murder? Perhaps not, given
what Locke says later, in defining one’s property to include “life, liberty, and
estate,” in §87 and §123. Locke’s immediate purpose in the text, however, is
not to define theft as a general form of crime (he is careful to note that not all
theft by fraud is punishable by death in §207) but rather to mark the “differ-
ence between the State of Nature, and the State of War” (§19)." Theft and its
proportional punishment define both the boundary between these states and
underscore the necessity of leaving the state of nature. Locke places punish-
ment squarely within a constellation of conceptions and practices that com-
plicate a straightforward understanding of proportionality: war and slavery.

An aggressive word or action begins the State of War as a state of enmity
and destruction (§16), because, Locke famously insists, “He who would get
me into his Power without my consent, would use me as he pleased . . . and
destroy me too when he had a fancy to it: for no body can desire to have me in
his Absolute Power, unless it be to compel me by force to that which is against
the Right of my Freedom, i.e., make me a Slave” (§17). The only imaginable
purpose for placing another under one’s power is to revoke entirely the sub-
ject’s freedom. Any transgression of this magnitude is also presumed to be an
attempt to take away the freedom of everyone else as well (as stated earlier in
§11). If the fundamental Law of Nature includes a right to self-preservation,
then “the safety of the Innocent is to be preferred,” meaning that “one may
destroy a Man who makes War upon him, or has discovered an Enmity to his
being, for the same Reason, that he may kill a Wolf or a Lyon” (§16).

By placing me under his power, the thief opens the door to the possibility
of ultimate destruction. Locke writes, “I have no reason to suppose that he,
who would take away my Liberty, would not when he had me in his Power,
take away every thing else” (§18). To be held under force, even for the pur-
pose of mere robbery, is to be vulnerable to more than just losing one’s “Horse
or Coat” (§19). When the thief sets upon me, he puts the entire Law into ques-
tion by his use of force to put me into his power. This opens the possibility that
not just my estate but also my entire property, my life and my liberty, are no
longer protected by the law. The only rational response to the unjust use of
force is to respond with equal force, or else risk giving up my life.

Throughout the Second Treatise, the paradigmatic thief is the highway-
man. In addition to the reference to one’s “Horse or Coat” in §19, Locke
refers in §182 to the “Thief that sets on me in the Highway,” and again in
§207, while likening tyranny to theft, he refers to “A Man with a Sword in
his Hand demands my Purse in the High-way.” The image would have easily
invoked popular and well-known conception of the highway bandit, the
exemplary seventeenth-century “outlaw” who preys upon victims precisely
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where, as Locke puts it, there is “no common Superior on Earth to appeal to
for relief” (§19).%°

Further, figuring the thief as a highwayman reminds the reader that the
essential aspect of the crime is the use of force, which can occur inside a
duly constituted commonwealth as well as outside of it. That is, the figure
underscores how a State of War can emerge both within the State of Nature
and within civil society, because the use of force without appeal to a com-
mon judge distinguishes the state of war from the state of peace. The moment
of'the robbery is one in which “the Law, which was made for my Preservation,
where it cannot interpose to secure my Life from present force, which if lost,
is capable of no reparation, permits me my own Defence, and the Right of
War, a liberty to kill the aggressor, because the aggressor allows not the time
to appeal to our common Judge, nor the decision of the Law” (§19). The
thief’s use of force has closed off the possibility of an appeal to a judge or
the law, closing off any possible remedy in the case, and making clear that
war (and all its corresponding rights) is deployed during that moment and
within that space.

Locke makes this explicit throughout the text (most strongly in §§19 and
207), insisting that it is force without right that triggers a state of war
between persons. A thief who does not use force (but instead steals through
fraud or deception) is in fact not to be punished with death. The reason,
Locke writes,

is plain; because the one using force, which threatned my Life, I could
not have time to appeal to the Law to secure it: And when it was gone,
‘twas too late to appeal. . . . But in the other case, my Life not being
in danger, I may have the benefit of appealing to the Law. (§207)

That is, what the thief/highwayman conveys is an immediate moment of
force, demanding action. When I am caught in the moment of uncertainty
over the thief’s intentions, I am necessarily caught outside the aid of the law.
Even a duly constituted civil society is interrupted by the outbreak of a relation
of war between the thief and me.”’

The right to kill a forceful thief, thus, is not simply a right to self-defense,
but is also the execution of the Law of Nature, a proportional punishment,
grounded in natural right and justified by the use of force where there is no
right.** Because Locke provides no conceptual distinction between crime and
war in these early chapters, the response to theft is still rightly called punish-
ment and the constraint of proportionality continues to apply, although with-
out any moderating effect.”
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The problem is temporal: during the crime, the thief has yet to become
only a thief. A threat made against me during a highway robbery extends the
aggression beyond my estate to include my liberty and, potentially, my life.
Unable to flee for fear of further violence, to refuse to hand over my coat and
horse is to seemingly accept death. The thief is in this moment indistinguish-
able from the murderer. In fact, were he not indistinguishable in this way, he
would be unable to bring me under his power and successfully take away my
property. The temporal quality of the robbery shows how simple crime and
open war overlap, giving me the justified right to respond in kind, striking
down the aggressor. The aggressor only becomes a “thief” in retrospect,
when it turns out that his design was not my death but merely the appropria-
tion of my horse and coat.

So long as the State of War persists (i.e., during the crime), proportionality
continues to exist formally but fails to impose effective limits. The task is to
determine when the crime ends and the proportional response becomes some-
thing other than death. It is not that proportionality is required in one state
and not in another but rather that the practical meaning of proportionality is
different in these two states. In the condition of civil society (i.c., where there
exists a “Common Superior on Earth”), we can expect a proportional punish-
ment less than death: “When the actual force is over, the State of War ceases
between those that are in Society, and are equally on both sides Subjected to
the fair determination of the Law; because then there lies open the remedy of
appeal for the past injury, and to prevent future harm” (§20). When the thief
escapes with my property, and I am under civil society, the moment of actual
force has ended, and the thief has finally turned out to be just a thief and not
a murderer.

In the State of Nature, however, where there continues to be no possibility
of appeal, where there are no “positive laws,” the State of War “once begun,
continues, with a right to the innocent Party, to destroy the other whenever he
can, until the aggressor offers Peace” (§20). The State of War, triggered by a
crime and continued in the punishment, does not come to an end even after
the thief has fled. Even though the thief has turned out “only” to be a thief,
the relation of force between him and his victim has not ceased. The only way
to end this state of war, since there is no appeal to a common judge, is for the
aggrieved either to accept an offer of peace or to punish the thief, that is, with
death.

The problem, however, is that neither way of ending the State of War is
feasible in the State of Nature. The thief, once tracked down and caught,
faces a choice between compliance and resistance, but both options are futile.
If the thief complies by offering peace, makes amends, and tries to bring a
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close to the State of War in hopes that he can accept punishment and poten-
tially be restored to the realm of rational humanity, at least two problems
emerge. First, it becomes unclear what an acceptable punishment would be.
Because the State of War continues, the Law of Nature means that death is
still an acceptable response. But something surely has changed from the
moment of the crime itself: the thief has (at least in some common sense)
turned out to be less than a murderer, especially since he is, in this case, offer-
ing to make amends. Something less than the justified proportional response
of death seems called for, since the crime seems to have turned out to be of a
different character, and what would be necessary for reparation and restraint
is also likely to be lower. Even while being fully aware that the Natural Law
requires proportional punishment, determining what would actually be pro-
portional is a separate question. Locke seems to realize that there are easily
multiple measures of proportion and no naturally given way to fix upon the
correct measure. He goes out of his way to avoid articulating what propor-
tionality would require in the State of Nature: “Every Offence that can be
committed in the State of Nature, may, in the State of Nature be also pun-
ished, equally, and as far forth as it may, in a Common-wealth; for though it
would be besides my present purpose, to enter here into the particulars of the
Law of Nature, or its measures of punishment; yet, it is certain there is such a
Law” (§12).

Second, even if a precise measure could be established, there is no reason-
able expectation that it would work. If death is the correct measure, then how
could we expect the thief to concede? But even if the proportional punish-
ment is less than death, Locke has already conceded that we cannot expect
the aggrieved to execute the Law of Nature correctly, as “Ill Nature, Passion
and Revenge” will surely “carry [him] too far in punishing others” (§13).
Such personal bias is not the sole reason why natural punishment might
produce disproportionate responses, since even proportionate punishment is
unlikely to bring the State of War to a close. For either reason, the State of
War is expected to continue indefinitely, and the boundary between aggrieved
and aggressor becomes increasingly indistinct. The thief is thus probably
wise not to relent at all but openly to resist punishment.

What happens when we fail to punish because the aggressor refuses to
make amends? In this case, the outcome turns on who is stronger. If the thief
is able to overpower me, then it becomes likely that before we even have a
chance to punish, the State of War will end in death, and the thief will become
a murderer, free to be killed by anybody else, beginning the punishment cycle
again. If I am stronger, and am able to prevail, the situation becomes even
more complicated with the possibility that death and disorder might give way



Dilts 67

to a perpetual continuance of the State of War through institutionalized slav-
ery. If I am justified in killing a person and demonstrate my ability to do so
by bringing that person to the point of death, I am at liberty, Locke tells us, to
delay the actual execution of sentence and leave the transgressor under my
absolute power (§23). In this way, the state of war continues indefinitely.
While spared a physical death (for at least the time being) such a slave is
rendered radically unfree and completely subject to his conqueror under
despotical power (§§23-24).

As explained by James Farr, Locke’s commitment to equality is visible in
this account of slavery, and as such strongly departs from naturalistic accounts
of slavery.** Locke’s “just-war” theory of slavery, by having an “emphasis on
unjust action,” is consistent with his account of natural rights, because a
justly enslaved aggressor has violated the Law of Nature in a way that
deserves death.”” Slavery is Locke’s other “strange doctrine” (§180), and is
directly linked—structurally, rhetorically, and logically—to the natural right
to punish. The difficulties in executing this right in the State of Nature lead
persons to the threshold of not only death but into a living death of abso-
lute and arbitrary power.

Because “life is essentially freedom,” Andrew Norris notes, slavery is a
form of living death, without the “rights and powers of the living.”*® Norris
is careful to note that the slave is in fact “biologically alive,” but by Locke’s
account is no longer characterized by the essential “right and powers” of
humanity established in the opening pages of the Second Treatise: equality
and freedom. This description echoes Rousseau’s gloss on slavery: “In taking
an equivalent of his life, the victor did not spare it: instead of killing him
unprofitably, he killed him usefully.”?” While Norris’s account relies heavily
on Agamben’s distinction between bare life and human life,”® the figuration
of the slave as “living dead” can also be read through Orlando Patterson’s
language of slavery as a form of “social death.”® The living death of slavery
can be the direct product of the execution of the right of punishment.*
Because the use of force against one’s freedom can justify the death penalty
as well as slavery, slavery is rightly figured as a kind of death itself, serving
as fundamental antithesis of freedom.

The mere fact of slavery, even if justified, is an essentially destabilizing
force in the State of Nature. First, slaves are the only persons to possess a
right to commit suicide by “resisting the Will of his Master” and “draw on
himself the Death he desires” (§23). This paradoxical right of resistance is
permitted to no other persons, and it is a right that ensures that the condition
of slavery (as a continuation of the State of War) is anything but a stalemate
or stable condition, but a continued conflict. In a now justified right of
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“resistance” though, even an original aggressor gains the right to fight back.
Second, justified slavery is, as an extension of the right to punish, likewise
subject to a series of limitations outlined in chapter 16 on conquest. But the
specific danger Locke highlights in these passages (especially in §182) is the
ease with which a lawful conqueror becomes an unlawful one, when a pun-
ishment would in fact “be Robbery on my side” (§182).

Once we grasp this connection between punishment and the perpetual
continuation of the State of War in slavery, it should be no wonder how the
State of Nature spirals into “Confusion and Disorder.” The relationship
between the guilty and innocent is easily reversed or at least increasingly
hard to distinguish because of human passions, the nearly unlimited scope of
proportionality, or as a perpetual State of War in slavery. In any case, what is
crucial to note is that failure to end the State of War in this case is not solely
or even primarily based in the original crime itself, but in its punishment as
well. The problem, in the State of Nature at least, is less an existential fear of
crime, but a fear that punishment, even rightly carried out, is nothing more
than the continuation of the State of War, where the crime persists, where
proportionality is at best unclear and at worst potentially infinite, and the only
certain outcomes are death itself or a living death of slavery.

The key failure is that at the single moment when it would be possible to
end the State of War peacefully, the Natural Law’s requirement of proportion-
ality does not actually limit punishment. Killing the highwayman, something
that seems like an excessive punishment for robbery, is entirely consistent
with the binding requirement that punishment be constrained in proportion to
the severity of the crime on Locke’s terms. In a sense, it allows the excessive
to also be the proportional.’' In the State of Nature, acts of theft and attempts
at murder are indistinguishable, making the proportional response to any
crime of force unlimited. The distinction, if one can be made at all, turns only
on a nascent distinction between innocent and guilty, itself a distinction that
will be fraught by the difficulty of judging in our own cases. A logic of justice
focused on the transgressor rather than transgression typically emerges and
produces a violent and seemingly illiberal response that is legally permissible
if not guaranteed. Proportional punishment, on these terms, has no boundar-
ies, and generates the disorder and chaos that characterizes the State of
Nature. While the possibility of crime might make the State of Nature unsta-
ble and dangerous, the practice of punishment makes it unacceptable.

Founding and Rebelling

The utility of reading the Second Treatise in this way, prioritizing Locke’s
account of punishment and the case of the thief, is in understanding the
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necessity of civil society and the grounds of a right to rebellion. The instability
of punishing in the state of nature is neither an accident nor a slip in Locke’s
argument, but rather helps reframe the usual question about punishment that
we ask of Locke. Rather than ask how to make punishment just or possible,
the question is more narrowly how to make the proportionality required
by the Law of Nature an effective limit and what work punishment does for
a political body. Specifically, proportionality must be given a content that
allows it to avoid the “Confusion and Disorder” that it caused in the State of
Nature. That we can and must kill the thief is certainly proportional in the
State of Nature because the necessary set of background conditions that
make proportionality an effective limit have not yet been achieved.

Locke is explicit that the difficulty of punishing according to the Law
of Nature drives humans towards civil government. The “Confusion and
Disorder” following excessive punishment and the spiral into permanent war,
death, and slavery is the primary reason for humans to accept the social con-
tract and is the chief reason that “God hath certainly appointed Government
to restrain the partiality and violence of Men” (§13). While Locke twice
refers to his doctrine of punishment as “strange” (§§9, 13), Von Leyden puts
it extremely well in noting that what is truly “strange” about his doctrine is
the impossibility of it being a stable practice at all.*> While the chief reason
for the “inconveniences” of nature can be characterized by the lack of a neu-
tral arbiter in cases of dispute, the driving force for government is to restrain
the “partiality and violence” of punishing in those cases.

War and slavery emerge in the State of Nature not just easily but frequently
if the problem stems not only from another (i.e., the thief) but also from within
(i.e., our own right to punish). This makes the demand to flee from the State of
Nature in favor of civil government even stronger. Locke writes decisively
that “to avoid this State of War (wherein there is no appeal but to Heaven, and
wherein every the least difference is apt to end, where there is no Authority to
decide between the Contenders) is one great reason of Mens putting them-
selves into Society, and quitting the State of Nature” (§21). Understanding
slavery as “the State of War continued” only secures the imperative for found-
ing Civil Government (§24). To return to Von Leyden, “One could say that the
necessity of men’s uniting into commonwealths is proportionate to the unac-
ceptability of the doctrine that each man has by nature the power of punishing
the transgressions of others.” It is not simply that the state is a preferable
alternative to the difficulty in executing the law of justice. Rather, recognizing
the near certainty that any crime will be met with extreme (but justified) vio-
lence and that the only likely resolution is death or slavery lets us see more
clearly that civil government is necessary.”*
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It is no wonder then that for Locke the natural right to punish is the basis of
political power. The chief characteristic of a commonwealth is that it “comes
by a power to set down, what punishment shall belong to the several transgres-
sions which they think worth of it, committed amongst the Members of that
Society” (§88). More important, however, it is the transfer of executive power
from the “members” to the government that is the only source of power held
by the state. This transfer, Locke declares, is the fundamental source of the
political power: “Herein we have the original of the Legislative and Executive
Power of Civil Society, which is to judge by standing Laws how far Offences
are to be punished . . . and . . . imploy all the force of all the Members when
there shall be need” (§88). The people become a public, individuals become
members, and the commonwealth comes into existence when the individual
right to judge and execute the law is invested in the government. The persis-
tent and continual relationship between the people and the government is
entirely based on the transfer of the right to punish, and that this transfer
becomes necessary or beneficial is because punishment needs to be bounded
through the creation of a political order.

The rhetorical work of the thief is not yet finished for Locke. The thief
returns to show how the right to punish is not permanently alienated from
members, but can be reasserted even after the foundation of a commonwealth
and the establishment of a government. Joining together into a political soci-
ety requires individuals to agree to transfer their right to punish in exchange
for a government that can and will protect one’s life, liberty, and property. The
power given to that government “can never be suppos 'd to extend farther than
the common good; but is obliged to secure every ones Property by providing
against those . . . defects . . . that made the State of Nature so unsafe and
uneasie” (§131). If the government violates this condition, it puts itself into a
State of War with its subjects both in the immediate moment and beyond that
moment, because it has ceased to function as a judge upon the earth. The
government thus becomes an aggressor itself and is liable to be punished
according to the natural right possessed by the public. What characterizes the
robbery is that (1) I cannot know the ultimate intent of the person who has
placed me under his or her power, and (2) I have nowhere to appeal except
to heaven. These are the same conditions that Locke identifies as the char-
acteristics of despotic or tyrannical power.

As both Ashcraft and Dunn explain in their readings of the Second Treatise,
the right to rebellion is grounded by the natural right to execute the Law of
Nature and the figuration of tyranny as the exercise of force without right, as
a form of criminal action.*® For Ashcraft, in particular, Locke’s revolutionary
politics are connected to developing a “language” capable of figuring
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kings as criminals, and therefore subject to punishment for their crimes.
Locke’s “phraseology . . . links the concept of tyranny with Locke’s defini-
tion of a state of war,” which in turn allows him to “show under what circum-
stances a prince becomes a tyrant in order to justify resistance to the latter as
an act of self-defense.” Self-defense is grounded on the right to use force as
an execution of the Law of Nature, that is, of the right to punish forceful
thieves for their unjust use of force.”’

Being able to clearly substitute a king for a criminal is at the heart of
Locke’s justification for the prosecution and execution of actual English
monarchs. Ashcraft plays out this linguistic substitution in Locke’s implied
case against Charles II:

The “injury” and the “crime” committed by an “aggressor” or one who
exercises “despotically power” is a crime chargeable to Charles II in
his “illegal” use of power against the people. . . . The “injury” is . . .
the loss of the people’s “legislative power,” a loss that automatically
dissolves the government. This loss can only be “recovered” when the
legislature has been “reinstated” and the aggressor “punished.”*

This substitution relies on the equivalence established in the final four chap-
ters of the Second Treatise, between unjust conquest, usurpation, and tyr-
anny. “The Injury [of unlawful Force] and the Crime is equal,” Locke insists,
“whether committed by the wearer of a Crown, or some petty Villain. The
Title of the Offender, and the Number of his Followers make no difference in
the Offense” (§176). Such conquerors are figured in sections 181 and 182 as
“beasts” and “thieves.” The right to oppose a tyrant who lives outside the law
is the same as that which opposes “a Thief and a Robber” (§202). And finally,
the people are justified in rebelling against a tyrannical government because,
as when being robbed in the street, they cannot know what the tyrant has in
mind for them, nor do they have anywhere to appeal except heaven (§228 and
235, 243). The original political power that “reverts to the Society” (§243) is
the very same unstable (and productive) right to execute the Law of Nature,
to punish those who use force where there is no right, and to resist despotical
power. Even slaves are able to justly resist their masters, after all. In the
moment of rebellion, it is from the basis of our foundational right to exercise
the Law of Nature, even including its otherwise disproportionate effects, that
we can justify not only the new legislative or executive power, but, if neces-
sary, the killing of the King as a thief. In this moment, the people do nothing
more than exercise a natural right to punish a criminal.



72 Political Theory 40(1)

Membership and Reason

Punishment is unstable not simply because it produces bad outcomes but
because it is tied up with the production of both the civil commonwealth and
the possibility of some persons being members. Ashcraft’s otherwise illumi-
nating reading assumes that one is a thief, a robber, or even a tyrant merely
through one’s own actions. Thieves, by this account, have chosen to place
themselves outside of society.”® This wrongly assumes, however, that the
boundaries of society are fixed prior to punishment, and that the attribution
of thief (or tyrant, pirate, robber, or even member) is fixed entirely by one’s
own actions. Because proportional punishment is also a temporal prob-
lem, the case is more complicated.

Locke’s political order comes into being to give proportionality accept-
able limits, and to deflect the temporal problem of knowing who is in fact an
aggressor and who is not. This is done by producing the criminal as necessar-
ily beyond reason, as animalistic and dangerous, and constitutively defining
the obedient subject as rational, innocent, and, above all, free. The founding
of the Lockean contract, therefore, is also already about the production of
subjects. It is necessary, on Locke’s own terms, to figure out a way of knowing
who is and who is not a rational agent. This question of judgment is only pos-
sible, however, through the very performance of the practice that depends on
this distinction, through the punishing itself.

This is to say that the powerfully motivating force to form and join civil
society is based not simply upon an anxiety about punishment’s instability
but also upon an anxiety about transgressors and punishers. Proportionality
finally succeeds in becoming a constraining force through the formation of
the twin figures of “thief” and “member.”*’ The thief becomes the symbol of
irrationality, anger, and unpredictability, importantly distinct from all those
who lack reason by virtue of Nature (a partial list appears in §60 including
“Lunaticks and Ideots,” children, “Innocents,” and “Madmen”). Locke tells
us that punishment (especially in its most unlimited moments) is a response
to the criminal as a kind rather than the crime as an event. The transgression
is arejection of God’s gift of rational thought as well as a rejection of the Law
of Nature’s binding quality, leaving themselves dangerous to all of humanity,
not just the person whom they have harmed.*' This character is so deviant
that the transgressor “becomes degenerate, and declares himself to quit the
Principles of Human Nature, and to be a noxious Creature” (§10). A “noxious
creature” is dangerous by nature, predestined to attack us, and expecting it to
be tame would be to expect it to be something other than it is. This is nowhere
clearer than in Locke’s most powerful statement on the matter:
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A Criminal, who having renounced Reason, the common Rule and
Measure, God hath given to Mankind, hath by the unjust Violence
and Slaughter he hath committed upon one, declared War against all
Mankind, and therefore may be destroyed as a Lyon or a Tyger, one of
those wild Savage Beasts, with whom Men can have no Society nor
Security. (§11)

The dual effect of the criminal’s animal-like nature is captured perfectly in
the last part of this passage. There is no possibility of either building a social
contract with such animals nor is there any way to handle them other than to
destroy them.

The other side of this description, of course, is to reinscribe the qualities
that mark the executor of the Law of Nature, the individuals who ultimately
join together for safety and security and appoint a civil government. These
individuals are defined through their adherence to rationality, their lack of
inherent dangerousness, and their demonstrated humanity. Nowhere are these
qualities better demonstrated than by the fact that such individuals possess a
natural right to execute the Law of Nature independent of the state. Surely,
those who punish must be definitively innocent of crime, secure in their
humanity, and right in their cause. Locke knows that punishment is founda-
tional to the meaningful existence of Natural Law, but it is also a moment
where even rational humans run the nearly certain risk of going too far and
becoming criminal aggressors themselves.**

Such instability makes the motivation for quitting the State of Nature all
the stronger and more pressing: it is not only the physical security of nature
that is in question, but also the security of the subject’s very identity as ratio-
nal and fully human, eligible for full membership in civil society. It is within
the formation and maintenance of the state, as the political invention that will
manage punishment’s potentially unlimited character, which ensures that the
innocent can remain so. The foundation of the commonwealth, and the pos-
sibility of being a rational individual (one with whom there can be “Security
and Society”) both rest upon determining who is rightly punished and who is
right to execute that punishment.

The act of punishing negotiates the boundary between the member and the
criminal by fixing criminals as a distinct kind of dangerous thing. It is the
practice by which the question of who is inside and who is outside is defini-
tively determined and enacted. Attention to how the thief'is treated during the
moment of the crime lets us see that the categories of “the guilty” and “the
innocent” come into existence during the moment of punishment as much as
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(if not more) than in the act of crime itself. This continues to be the case in
the period after the founding of the state in that it provides for the dual justi-
fications Locke offers for punishing. Recall that he establishes that the only
purposes that can justify punishment are retributive notions of “reparation
and restraint,” bringing forward- and backward-looking perspectives together.
Locke can hold these two positions simultaneously because he understands
that while the criminal is certainly a radical other, this identity is in flux
during the key moment.

Locke is particularly attuned to the way in which crime and punishment
are caught between temporal perspectives. In the moment of the robbery,
being able to call the transgressor a “thief” is an absolute imperative, as it
serves a dual function. The single attribution of “thief” captures the backwards-
looking element. A thief has committed a crime against your property and
in that capacity is deserving of punishment for that crime. But in the same
moment, the identity of “thief” points forward, resolving some part of the
future’s uncertainty. We know in this moment that this person, this thief, is
a character who will rob us in the future (or, during the moment of the crime,
do anything to us while he has us in his power), and must be restrained. The
use of a single name (thief) solves two distinct temporal problems, calling
for separate reactions (or in the language of contemporary liberal theory,
reflects different and possibly incompatible justifications for punishment).
The backwards-looking function of the name concerns itself with retribu-
tive punishment, while the forward-looking function opens the grounds for
the continued handling of thieves as types of individuals who, like animals,
are known to us as kinds of people who will rob from us, who will kill us if
they have to, and most importantly, who are by definition threats to our life,
liberty, and estate.

Getting punishment “right” through the establishment of civil government
is imperative for determining what it means to be rational, to be a true member
of civil society. The very foundation of the state and two key categories of
subjectivity (criminal and member) are what make proportional punishment
(as we would know it) possible. The inability to punish properly is, on these
terms, an incredibly productive failure. Killing the thief, the highwayman, and
even the king/tyrant become founding (and possibly refounding) moments
of sovereignty that secure those who punish politically, epistemologically,
and ontologically an identity as full members, innocent subjects, and truly
rational humans. Punishment is, as McBride puts it succinctly, “the midwife
in the birth of the social contract.”* It is the midwife of contracting subjects
as well.*
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Rethinking the Contract

An attentive reading of the Second Treatise through punishment can help us
to rethink both Locke’s abstractions and those with which we organize,
analyze, and understand our own political lives. For instance, while “war”
and “slavery” are often thought to mark the boundaries of civil society,
Locke reminds us of their longstanding persistence within civil society.
Subsumed under the idea of force without right, Locke blurs any conceptual
distinction between crime and acts of war, making it clear in chapter 16
(“Of Conquest”) that they differ only in terms of degree.*

While the language of warfare is routinely employed in the present day
within a criminal justice context, and likewise, the language of justice and
law is readily employed in the discourse about war, it is seldom the case that
policy makers or political theorists allow crime and war to occupy such a
close proximity without a great deal of discomfort.*® The recent political and
legal debates in the United States over prosecuting “enemy combatants” in
criminal courts reflect an insistence that the two spheres are meaningfully
separate and call for different procedures and standards of judgment, even as
there remains a great amount of disagreement over who is rightfully a “criminal”
and a “terrorist.”

Moreover, slavery and the slave-like conditions of despotic rule exist not
only in the memories of liberal states but continue in practice and in law. The
theoretical, historical, and empirical connections between punitive systems
and slave systems, especially in the United States, are perhaps more under-
standable if we read chattel slavery in relationship to practices of punish-
ment. It is worth remembering that slavery was not abolished by the 13th
Amendment to the U.S. Constitution, but is reserved as a punishment for
crime. A similar exception in the 14th Amendment has allowed forty-eight
states to deny prisoners and many ex-convicts the rights to vote, serving as
the legal foundation for numerous “collateral consequences” to incarcera-
tion.*” In the nineteenth century, these constitutional exceptions, along with
the implementation of Black Codes throughout the United States, sped the
transformation from slavery to convict leasing and the distinctively American
form of the penitentiary.* The homology between slavery and incarceration
takes on a new force, helping us to see how prison labor continues to replicate
the form and functions of a slave economy.*

Such subterranean effects of state punishment are made more clear by tak-
ing seriously the fact that punishment always carries with it the possibility
of being unconstrained and unstable, and understanding what this instability
produces within liberal orders. Locke reminds us that we should understand
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punishment not as practice with an intrinsic measure of proportionality dic-
tated by the natural law but rather as practice that, in its continual failure to
hit the mark, in its constant ability to renegotiate its limits, in its possibility to
be infinitely proportional, produces the social order we live under and the
basis of sovereign power that we often seek to claim for ourselves.

Locke reminds us that political foundings are not simply questions of con-
tracts and institutional arrangements, but assertions of subjectivity through
acts of internal exclusion that are anything but final or definitive. This is not
to justify such violence, but to explicitly question the limits of the conceptual
distinctions that emerge in this moment. While there is an important distinc-
tion between the limited, proportional ideal of punishment (a system that
restores balance on consequentialist grounds) and the possibility of a state of
affairs that institutionalizes the imbalance caused by criminal transgression
within Locke, he refuses to naively separate these two projects. This connec-
tion is the motivating factor for the erection of the commonwealth, foreclos-
ing the possibility of war and slavery, solidifying punishment as the only
legitimate response to transgression of right. At the very least, the common-
wealth will limit such states of warfare and slavery to the margins of a soci-
ety. Seemingly secure distinctions between war and crime, and slavery and
punishment, might be far closer than we might like to think, and Locke is a
paradigmatic thinker of the thresholds between these states.

In the case of the thief, Locke reveals the crucial moment in which the
multiple functions of punishment are evident. In the moment of identification
as a criminal, an individual simultaneously becomes responsible for a spe-
cific transgression and becomes a kind of person who embodies transgression
itself. We discover that the thief comes to be marked as such because he is
responsible for a particular act, and therefore eligible for retributive punish-
ment for that specific action. But he is also marked as the bad actor that must
be handled and managed, not simply for criminal actions but for a way of
being.”® This subjectivization serves as a basis for the conception of con-
straining proportionality under civil society, and continues to exist as a pro-
cess long after the foundation of the commonwealth, within the very walls
of the city this process helped to build.

As a purely justificatory analysis, punishment theory presumes a straight-
forward relationship between the identity of the criminal and the punishment
that is applied. The “problem” of punishment in this case is to determine if,
on one level, punishment can be justified as an institutional response to crimi-
nals, and on another level, if an individual punishment can be justified in a
particular case. But if we pay attention to the work that punishment does in
the very generation, fabrication, or production of the “criminal” or “bandit”
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as an order of knowledge concerning criminal actions and identities, if we
realize that the foundational “problem” of punishment is determining what
work that punishment does in the formation of a political order, we will neces-
sarily see the justificatory question in a new light.

As mass incarceration has spiraled out of control, as the age of the disci-
plinary penitentiary has given way to actuarial policing and corrections, as a
full 1 percent of the American population lives the life of the prisoner, as
nearly 5 percent of Americans are permanently marked as felons and stripped
of their political rights, the continued operability of these terms has become
increasingly suspect. An attentive return to a thinker often read as a “founder”
of liberal political thought should remind us that the violent costs of these
practices were visible from the start.
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